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THE OIL SHALE CORP., et al., ) .
) ; f! /)l - "
Plaintiffs, ) - S
) //-‘I - P
V. ) ; \
. ) i o=z
THOMAS S. KLEPPE, Secretary ) . i
of the Interior, ) )
. ) —— -
. Defendant. - ) L o- -
THIS MATTER arises pursuant to the =ma2zuizzz of the Court of

Appeals in its opinion of September 22, 1575. The mandate was
recalled by the Court of Appeals on Ma;ch I, 1=
issuance was s&ayed through April 11, 1975, resZing & timzaly
petition for a writ of certiorari. On Aprii %, Plaintiffs filad
for a writ of certiorari. On June 21, 1975, z:he Sﬁp:eme Court
denied the petition for cefrfo%ari. In accezé with the sﬁgges-

. -

tion of the Plaintiffs, made in their joint s:zz:zement of January

contained in Shell 0il Co. v. Kleope, No. 74-T-739 (D.Colo.), have

been decided. On January,?, 1977, this Csuz: ssued summary

(AN

zzided the relevan:n

(.

Judgment for the Plaintiffs in that cass, zn
issues of discovery thereint
ACCORDINGLY, it is hereby ORDIRID thaz:

(1) Consolidated cases Umplebv v. ¥lepse, Nz. C-8685, Neoies v.

£I22, are remanded

Kleppe, No. C-8691, and Brown v. Klazoes, No.

to tha Departwent of the Interior for furiher rroceedings relating
to the patent applications therein.

(2) Pursuanc to thé mandate of the Court of A:-r-eals, the Depart-

wment of the Interior will: - . -

—_— e ey v
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(a) consider and rule upen all possiiZl. “>itacles to the

patenting of these clizins;

(b) handle these pateat claims in 2o enpelic ted fashion;

‘(¢) receive all compstent evifén:e cn =tz issue of estoppel,
vhich concerns the question of individuzl z:ll.zmce by claiman:s
upen the prior actions of the Depsrir:a: £% z-2 Interior regarding

the effect of the assessment work contesis; z=<2
(d) correct any existing procedural erzzzs =ade in prior

proceedings.

(3)- The Department of the Interior will cczsiler the impli-
cations of cur decision in Shell 0il Co. v. Fl=zppe, No. 74-F-
739 (D. Colo-, Jan./'7, 1977), wherever relsvzz: to the issues

ralsed at these proceodlnvs.

(4) This Court will retain jurisdiction cvsz The 0il Shale

Corp. v. Klepoe, No. 8680, pending decisicz ty the Department of

the Interior with respect to the other czssz In this consolidated,
action. While the Plaintiffs in No. 8680 -zz2 not file patent
applications, the Court of Appeals and this Z:zurft urge those

Plaintiffs to do so, and suggest that all thz cases herein be -
o0 1

\ !

consolidated in proceedings before the Dzrzr-—sat of the Inter-

[§)]

jor. 1In the event that the claimants in z. £330 file patent

applications, the Court should be so notiZizZ Immediately in order

‘that we may issue an order remanding the czsz to the Interior

Department.

-{5) Upon completion of the administrzcive zr:zteedings in these

cases, the Departzment of the Imtericr shzll Ilzmediately traaszit
a record of the proceedings to this Cour-z, iz oxder for us to

,.
fulfilll the mandate of the Court of Ap-ozli:

(6) The Plaintiffs are to advise th» Ccur: =- March 1, 1977, and
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on the first day of every other

o

of the proceedings before th

DATED ac Denver, Colorodo, this /7, -

VER, Judge
rict Court

.

. ) ’ . B
: Ot THe pocysy

JAN1Q 1977
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16-10-12 CORPOLA FTONS
oflice, or a doma.tic corpoiaiion, o a foreigy cea s 1ot cuthorized to

{ransact business in this siate, having a DUSIIESS Ufee oo ecal with such
registered office.
1nstory: L. 1961, ch. 28, § i1. Pailure to o - .= -+ us grounds for

diwsolution, 10 3120 2
Cross-nefercnsoi
Agent to b3 stated sn artieles, 16-10-
49(3).

16.10-12. Change of registered office or 1€
tion may change its registercd office or change 13
upon filing in the office of the secretary of state

() The name of the corperation.

(b) Theaddress of its then registered office.

(¢) 1f the address of its registered ofice be olanz:l. the address to
which the registered ofiice 1s to be changed.

(@) The name of its then registered agent.

(e) If its registered agent be changed, e 207 . its successor
registered agent.

(f) That the address of its registeved office ar: -~ address of the
business office of its registered agent, as changed, vwi. =2 identical.

(z) That sucl: change was authorized by resolutics : v adopted by its
Voard of directors.

Such statement shall be executed by the corporaiiiz == its president or
yvice-president, and verified by him, and delivered i¢ -z zzaretary of state.
1f the sccretary of state finds that such statement 2. 27TMS to the pro-

visions of this act, he shall file such statement in L.z 1=:5 and upon such
filing the change of address of the registered office, I -~z sppointment of

new registered agent, oT both, as the case may be, 8720 Zecome effective.
~- -: such agent upon

Apy registered agent of & corporation may I¢
filing a written notice thereof, executed in duplicatz. -ith the secretary
of state, who shall forthwith mail a copy thereof to ==: :crporation at its
registered office. The appointment of such agent sL- terminate upon
{he expiration of thirty days after receipt of suzh U2 by the secretary
of state.

History: L. 1961, ch. 28, §12.

16-10-13. Service of process on corporation——Reg‘::i:ed agent or secre-
tary of state agents for receipt of service.—Ti.e rzz.-2zred agent so ap-
pointed by a corporation shall be an agent of suxh 1777 -~ation upon whom
any process, potice or demand required or perivil I law to be served
upon the corporation may be served.

Whenever a corporation shall fail to appoint T —-—utain a registered
agent to this state, or whenever its registered agent 7 -t with reasonable
diligence be found at the recistered office, then =+ .. ~=zavy ol state shall
be an agent of such corporation upon wliom a~.x s.7 Troress, notice, or
demand may be served. Service on the secTen.w
process, notice, or demwand shall be made Ly ¢:i~mrzto and leaving

88

s*ate of any such.
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determined the claics oo be invalid. However, ha Zuund that the

nts had estzblished thar the 0il shale czrzzits S constituied

0
b
gj.
b

P

a valuable resource for fur ture use and developzzzz. CTader the

————— o

Freeman standard, he held all six clzins ta ba valiZ, cucepr for

——

ca-z=izerzl in character-,

¢}

35.4 acres of Harold Shoup No. 3 which vere
and are not beforas us o2 appeal.

The United Séates appealed the ruling to she
Land Appeals (hereinafter the Board). The Boax: T2varsad the admiai-
strative law Judge, and held the six claims to Ze 2u1l and void,
explicitly overruling Freeman. The Board held thzz in order to

- e ey
satisfy the requirament of dlscovery of a valv*“le =ineral deposit,

it must be shown that the deposit could have besen ceveloped, extracted,

and marketed at a reasonable profit on February 25, 1920 (the dace

of the withdrawal of ¢il shale lands from locaszica =2, aad at all subsequens
times without substantial interruprion, up to tke fizs of the contest
proceedings. The Board adopted Adm;nlscrat*ve Law Judge Darby's -
factual findings that despite considerable invest:e:t over the years
in various techniques of eitracting o0il froz oil shzle, no prudent
person was Justified in believing the deposits could be presently
developed, extracted and marketed at a reasonable rTofic.

The Board held that the clainms here in issue -ad been filed not

3

"on the basis of their then cur—ent valve--0il shzl= could not then

be developed--but in anticipation that the oil stale would scdmeday

(8}

become a valuable mineral. The 1872 Mining Act taé cpened further
land to exploration and purchase of "valuable minerzl deposits”. The
overall effect of the Boaxd's ruling was ts Invaiidz-a 50,000 old

-mining claims. The Board's ruling e/p*essly invalidzzed only six

1)

clains filedbefora 1920, but its precedent endangers all other pre-1920




-

Bux the board's ruling, unlass apoealed and reverzsz ip
court, tculd mean rhaz no pre-1520 o0il shaie claiz zzn he
. patented aad rheje old cilaizs would ha 0Pen to derzrizenp
"% action invalicdazing thag.
*Buard Ruling Ioperils 0il-Shale Clains," Denver Poge (Suly 2, 1974).-
) SElU8T oSt

The clainmants seek Teview of the decision of the Pepartment of
Interior declaring thair 0il shala clainm invalid, They contend thar
(1) the rule of discovery set out in Freemzn is a Proper zpaplication
of the traditional a-d long-establishag Tequirezants of sha mining
laws; (2) this rule has Trecaived Congressional review and approval
(3) the Interior Department is estopped Froo 2pplying any crher rule
to the plaincisfs?’ claims; and (4) the Tnited Stares Government has
Yecognized oil shale deposits as valuable mineral deposits unider the
mining laws. These and ather contentions are discussed in DParts
III and VI below. . : . .

B 11 o S

Final decisions of the Board of Land Appeals within the Depart-
ment of Interior denying the validity of mining claims ara clearly

Teviewabls tncder the Adninistrative Procedure Act, 5 U.s.c. §701

EL seq.; Nickol v. Uaited Stacrz=s, 501 F. 2d 1339 (10th Ci-. 1974).

The issues raised by the parties in this case are within tha scope’

Py

of review, nazely, whether the agency's ruling is Supporzed by law

and by substaneial evidence. 5 U.S.C §706; Citizens ro Preserva Ovas-an

Park, Inc.. wv. Voloe, 401 U.S. 402, 414 (1971); Universasl Caocara Cora.
. —————=—==-32F& (or>.

V. National Lagow Relations Boaxd, 340 U.s. 274 (1551); Henrikson v

Udall, 305 F. 24 949, 950 (9th Cir. 1955), cers. denied, 354 U.s.
—nt ——x- Cfllec
940 (1955).
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"\’ Bost v. Husbold:z Placer Mining Co.,371 U.S. 334 (-

<
‘ : 'Qetermine, will be ceveloped.
_‘5,, ) er a careful considerazion of

- . .

Mining lows reguize the Jiscevery of a valuailz mineral deposit

prior Lo the locaticn of a valid elaim. 30U.S.C.57 -4, 23 25 and 23;

Taited States, 252 U.S. 450 (1920). The tradiciznzl definition of

discovery is embodied in Castle v.Womble, 1§ L.D. 233, 457 (1894);

A . In this case the presence of mine
upon probabilicies, belief and spezul
upon fact, which ... show that wi :

paying and valuzble mine, {9 _Z2Z

my opinion that whare minerals hava b
evidence is of such a character that
prudence would be justified in the fur
his labor and means, with a reasonable
in developing a valuzble mine, the regul
statute have been ret. .

This definiticn has been consisteantly affirmed.

* Coleman, 390 U.S. 599 (1968); Best, supra; Cazsrcz, Sunra; Christrman

v. Miller, 197 U.S. 313 (1905).

upon by the “marketability test,” that is, whetlar tha minaral can

be removed and extracted at a profit: .
Under the mining lzw Congress has made srslic lands avail-
able to pecple for the purpose of mining valuzslizs mineral .
“deposits and not for otheT puTpISes. Tas ctvocus intenc .
was to reward and encourage the discovery cf —inerals that- --°
are valuzble in 22 economic sense. iiimaTals ~nich mo pru-
dent man will extract because theIe is 10 dzz=znd for them’
at a price higher rhan the cest of extraczizm z=d trans-

T=us, profit-

portation are haxzdly ecomomically valua®
: Z.ing the

ability is aa Important consideratica
prudent-man test, zad the markerability
Secretary has usaé here merely recogni:z t=is fact.
(Footnotes omitted) .

- — -
-

‘United States v. Ceclemz2n, sugra at 602-60

out that the prudent-person test znd the marxas:z-ility test are essan-

tizlly the same: the latter is simply a logiczl =:nzansion of the former.

.Tna Z:zl2ozn opinion poinis

B AR e, S




Issue of tha dispute lies in whether Iz it corzTac
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shale in the Freeman case.

pexrson the existence of a bed of oil shale Selow the suzlace sub-

stantizl encugh in size to warrant developnzng; and {I, whecher oil

shale need be presently dispaosable at a profit.

by the governmment that the plaintiffs® clai=ms contain s:3stantial acounts

P

Cxenreman e o

L

©of very rich oil shale, it is only the latter issus iz

-

concerns us now.
Freeman held that the claimants did not have to grcve that they

‘,cnuld presently profit from the develosman: of their ol shale claims:

25 been 1o

H

‘I . While at the present time i
x erable prcdluction of oil from shal

R
abundant quantities of oil have be

. from wells, there is no possisle ¢
the fact that »:t coomsrcizutas zn en
“for future tse ov tne ~r2Tican zec

It is not necesszary, in orcor
discovery uncder the general mining

: an application for pateanc, that ta
gituation can be immediately disps

added)

Freez=n at 206. This case appears to extend the do:é:;:g of discovery

beyond the traditional limits of the piying and valuzils mine test

In Castle v. Torble and subsequent Suprame Court cpinizzs adopting

that principle. Those cases speak In rerms of the prasant expenditure
of lztor and resources in order to develop a presentl: crofitable

wmine, rather than the future devalepmental valuve of thz =inerzl deposit.

Roberts v. Mortonm,o. 75-1155 (10th Cir. ¥ov. 19, 19f5: ce-affirmed

siale land.

the present markecability test for alumina deposits icczted in cil




-

- v

The claliants argua that "the present valuz o a rineral deposit
1s vally dominatad by the presen: appraiszal of r-- Iuture,” in
olher words, the estizated future worth o the 01l shale should be
discounted to curren:r values. Plaiptiffs’' Openinz 2-ies at 130-131,
The administrative law judge in his fin ings of f2:: zzreed with the

o =2 o

d
e future valves of oil shale has

or

claimants and expressly found that t

& certain economic wor: » @ven a substantizl econz=iz < orth in

r'
1

PT
day terms.. The discounted future valve of a minerza? ceposit rmay w

be a significant factor to the prucdent person in cetermining w

he can profitably develop the deposit. Howeve=, tha ciscounted

r

future value of a mineral deposit is b itself insuificient to mae
L 3 ¥

“the rmarketability and prudent person tests of Colszzx and Casstle v,

Vomble.

For purposes of these pre- 1920 0il shale claizs, however,
Freeman does not reprnsent an unwarran:ed extension oI the traditigaal
tests for dlscovery. Merely speculative claims aze nat discoveries
of valuable mineral deposits under the Freeman standarq. Freeman
only extended thas prudent person test to a mineral thz: the prudent
person justifiably believed would inevitably becoza valuable,. ar

would become marketable bv the time the o0il shale ca2pssits could ba

(D

sufficiently developed, and not only if the demand Z:- the ultis

wa2re changed. Roberrs, suora. Ccleran, and Casrle v _ozhle are dis-

tlngulshable because they did not have to consider ths wnique posi“icn
“of oil shale. £ wmost siznificance to our dacision Iz the facr tba:
‘because oil shale deposits contain a poteﬁtial dom2sziz source of
energy, the‘governmant itself has acred O create a =artket and to

encourage prudent investors to stake claims in oil shzle depasircsy.

Part V, infra.

produes
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Public Lanis, 65th Cong., lst Sess., p'- 4 .-at 250-253 (1917); Hearings

on H.®. 3732 and S. 2812 Befors the Hot ' -Toumittee on Public Lends,

i

sec. (1%18); 56th Cong. Rec. 6ocL

I

&5th Conz., 2nd Sess., at 811

6987 (1918). _ . .

Although the Mineral Lands Leasing Act of 1920 indicated a

sharp change in the government’s policy of disposing of its material

resources, §37 of _that acr, mow 30 U.S.C §193, preserved =xisting,
valid claims to oil shale. TFew com=ents were made concerning this
section, and even fewer were directed to the requirements of a valid
discovery of oil shale. The rematks of Congressman Taylor of Coalorado,
one ?f the managers of the bill in the ﬁouse, are typical:

:-:Yet the Senate and the House hava both always retained in

=" every bill of this kind the provisions of section 37 and

expressly recognized andé legalized and atzempted to alii
do~

tively protect the property and legal righzs undex the.

irma-
las

N3
tute

as they are now and have Ior cver 40 years been on our statute - -

books of the honest prospectors, thne-bona fide locztoxrs ina’ .
good faith, and holders of rightful claixzs, clazims that "¢ . ., :

are valid and existing under existing-laws at thz date L

of the passage of this act. These claimants, even though

they mav not have perfected a2 legal discovery under the ... }'ﬁﬁ -

laws are entitled to go shead ancd maintain and perfect.their
claims under the present existing. laws and obtain a pztent

to their lands just as thouga this bill had never been =
passed, and I hope no court or recerzl department will ever
attempt to deny to these people the rtights which Coagress .
looks upon as vested and is attampting in section 37 to
guarantee to them. . P

59 Cong. Rec. 2711-2712 (1920). See 21so 59 Cong. Rec. 2709 (1920);
58 Cong. Rec. 4444 (1919); 58 Cong. Rec. 4579-4584 (1919).

The rule of discovery at that time was the prudent person test

of Castle v.Womble. That would indicate that oil shale was subject
to the sams rigorous standards of profitability and cormarcial

developzent as all other locatable minerals. However, as the extensive

hearings rm:ke clear, Congress was fully eware that cocmercial davélop-

ment of oil shale was not yet technologically feasible. Despite this

N e e vase s
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knouledge, expressions in Congress were all In the dirzztisn and belief

N

- ¢hat oil shale lands vexre of rromenizus wvalu:z and,

)

Iaylor’s remarls indicate, that valid oil shale clainm

On May 10, 1920, shortly after the passage of the Mimeral Lands

o~ issued Instructisrs relatin

"t

Fh

A - = -
1easing Act, the Depaortme=nt oz Inter
L

_D. 548 (nerinzfcer Inmsz-ustions).

20 ‘0il shale placer claims. &7

These Instructicns were in raspomse LO TLhz fizrst ap7

-

patent of 14 oil shale placer mining claims under the 1320 Act. The

purpose was to provide guidelines as to what constituted z discavery
of 0il shalé under the nes lzw. The Instructions held that consistent

with the Department's prior positica, 0il shale was a vzluable and,

v an it ————— -

L J
therefore, locatable mineral: . a ..
The Department has had nuzerous inquiriss as to

. 1locatability and pateatability of such dezosits unds

mining laus and in responsa tasreto, while discleizi
{ntention to expraessing z binding opinion in the pre ;

- it has nevertheless ceclazad itself as fzvorable to

. wiew that such cdeposits, iZ valuzble, are sudject to
and purchase under tiz mining laus... - :
. 0il shale naving been rhus recognizad by the Dapariment :
and by Congress &s 2 mizera) deposit and 2 souTce oI TETTO- v
Jeunm, and having been demcastrated elseuhare to te = waterial :
of econoxmic icpaortance, lzads vglvable on account <hnarsoxl - - i
tust be held to have besa subject ©O valié lecaticn and | :
appropriation under the plzcer mining laws, to the szma2 extent e
and subject to the saze provisiocms and conditions as>if- | . H
valuable on account of oil or gas. ST f

e —— — } <o

. - . )
Id. at 549-551. The Instrzcticms, therefove, determined that oil.shale '

was scfficiently valuable to be discoverable. Oaly questions such 2s

the size and richness of the deposits would appear to ramzin. That
this is the correct interpzetation 0f the Ins=zrucrcions is indicated ;

by the fact that the 14 claizs which occasioned the Instruztions

-were granted patents. X

‘*~The next Congressional zction caze in 1930-31, sutsaguent to the L e -.

¥reeman decisionwhich reaffiz=ad the principle of the 18208 Inascructions

irm) e saAtn e bt




ghat oil shale was valuable for discovery purpases evzn though not
presently profitable. The iwmediate cause of the Cc
was the accusation by Ralph S. Kelly, Chief of the Fl2l2 Division
of the Deparztmant of Interior in Denver before

that the mining laws were being improperly administerzi with respect

. to oil shale. Among other things, he pointed to whaI k= felt was

a clearly erroneous decision in the Freeman case.

379 Before the Sz-zze Com-

7p30-7083 (1931); Hearinzs on S. Res.

mittee on Public Laznds znd Survevs, 7lst Cong. 3rd Sess. (1931);

Consolidated Yearinzs on ¥.R. 3754, ¥.R. 12802, ¥.2. 737127 H.R. 15002,

i
"

H.R. 15130, E.R. 15131, and H.R. 15132 Before thas Hcuszs Jomittes on

Public Lands, 7lst Cong. 2nd and 3zd Sess. (1931).

The discovery rule of Freecmen was thoroughly explczad by Congress.

It was clearly understood that although commercizl developzent of oil

shale was not yet feasible, claimants were neverthaless receiving

patents under Freeman based on oil shale's future valuzs zs a sozrce

Eearings on S. Res. 379, supra at 22-27. The hearings

of petroleum.

i

revealed that the Instructions end Freeman had alreadr resulted in

-«

_ the patenting of 184,000 acres of 0il shale lands, ané that an addi-
tional 85,000 acres could be d1°posed of through peniizg patent

applications. Consoldiated Hearings on H.R. 3754, suorz et 181;

H.R. kep. ¥o. 2537, 71lst Cong., 3rd Sess-, 4 9 (1931); 74 Cong. Rec.

4100-4101, 4104 (1931). ..
ical

Daspite this thorough knowledge of the leval _asgzcts and practical
consequeﬂces 0f the Freemzn doctrine, the oil shale Izszislation
_ reported to the House did not modify the Freemzn rule I discavery.

R.R. Rep. ¥o. 2537, suora; 74 Conz. Rec. 4102-4104 (1:Z1). TFurther-

rore, the Chairman of the Senate Corxmittee on Pudbliz Zznis, Senator
T - . v

11
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e —————

rule.
The most recent s
patenting of

1956, 70 Stat. 592

of 0il shale claims pre

fovald P. o liye, wrote to Secre
d

Exhibit C-62

0il shale clzims was

requireaent that the applicant must

to the s"*face rlghus.

the problem of discovery at all.

In summary, a review of the leg

v
administrative and Congressional action under

Act of 1620 1nd1cates
a llberallzed version

in Freeman .

intent Fro:n the debates precesding the enactment of ths Min

Leasing Act of 1920, the 1920 Instructions,

months later,

that Congress intended

of the tradi

tional rule

Although it is difficult to discern thaz Cong
=]

disclose that oil shale was regarded

wz2ld alter the

£ thaz

ery under rTrearin mznifasts oz zroroval of
iznificant Csng:essionai actizn zifzcting the
the passage of tha2 Azt of July 20,"
20 U.S.C. §122. Tais Act facilizzzzs the patenting
served vader 30 U.S.C. §133 Ty =liminating the
2lso obtain any outstanding patent
However, Congress did not spexifically address
eislative histozy z=Z subsequent
the ¥inzrzl Lands Leasing

ia fact, ratify
as embodied
ressional

ral Lands

pro ulgz+el only three

e
- wvaluable to be a legally discoverable nineral desp

1
ot
w
(R}
e
1)
[
f
0
p’q‘

prospects for immediate profitable developmen

zé=inistrative

t. Tais

ruling should be accorced con 1si

the otherwise ambiguous Congressional intent),

derable weight (espe

inca

- aneous construction by those who are presucz bly incizzzaly £zmiliax
with the'legislative histbry znd who are cha:gei wizn the enforcemsnt
o0f the act. United Stat <. leslie Salt Co., 350 T.S. 383, 3958
(1955); Norwegian Witrogen p-oducts Co. v.Unitzad Szzc=s, 288 U.S. 294,

*

ot




+d Tievrzzz Co., 287

3
o

315 (1933): United States v. Sarcveport Grai

Srores v. Philbrick 173 ©.T. 52, 59 (1837);

v.s. 77, 84 (1932); Unite

¢}
Brennan V. Uydall, 379 F. 2d 803, 806-807 (10th Cix. 1
denied, 383 U.S. 973.
As noted, in 1930-1931, a mejor jnvestigation was szadvcted by

Congress into the Department of interior's patencing <2 .21 shale lands,

jncluding an evaluztion of the discovery rule of Frzstaz znd the
jmplications it held for further patenting oI oil stzlz _zads. The

-failure of Congress to rodify or overrule the Freemzn czitTine when
;fiéented with an opportunity to do so is a further Izmiic tion of
Conyg.<ss' intent. Corn Products'Rafining Co. v. Co——issigner of
Internal Revenus2, 350 U.S. &6, 53 (1955); Unitec Staz2s - Leslie Selt

Co., supra at 397; Norwegian Vitrocen Products Co. v. Tnited

S
supra at 313; Kav v. FCC, 433 F. 24 638, 646-647 {(0.C. Cir. 1970).

As was contemplated by Congress, the Department o In=2cior Tesuaed

1

patenting oil shale lands under Fresman. -

- That Congress should take a special attitude towz=d oil shale

: 1ands and ratify in Freeman an exception to the tradiziznal discovery

rule is explained by the tmusual role of oil shale as 2 natural resource

4n contrast to other locatable minerals. As the Conz-z2ssional
- =
hearings and.cebalas have disclosed, oil shale was perczeived as

highly val 3 o the national security z=3 welfare.

* Congress believed that commercial development of oil s=z2le would scon

be feasible, because of its percepticn of the rasicd Zzpletion of
existing sources of o0il. That attitude has sersiszel, In varying
degrees, Lo this day. Consegquently, various means hzv2 been sougnt

to foster the development of oil shale. One such tschnicue Was

to liberalize the rules of discovery. .
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This long, stovmy, <nd sourewhat corpiicayad

administrative involven:nt in the disposal of oil shil-

by the Board of Land Appeals or this Court fo overTuls Iresran wourld

=3 therefore -

0]

ba siolative of Congressional legislarive zuthority,
. < o -

japroper. NLRB v. Bell Aerosoace Co., 416 U.S. 257, 273 (1974);
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Fribourg Navicaticn Co., Ine., v. Commission

383 U.S. 272, 283 (L966); Cacmarzno v. U.S. 358 U.5. L2z, 5

1
Service v. Dulles, 354 U.S. 383, 380 (1957); Corn FrcoZucts Refining
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C.sle To., 340 U.S. 361, 365-366 (1951); Will=s
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Campbell, 338 U.S. 411, 417-418 (1949); Crane v Corzissior
U.S. 1, 7-8 (1947); Brooks v. Dewar, 313 U.S. 354, 3£7-3581 (1941);

Helvering v. R.J. Revnolds Tobacco Co., 306 U.S. 1iC,115 (1939);

Brennan v. Udall, supra. The "re-enactment rule” en-—mzizated in

these cases should not be used in the absence of clez= evidence that
Congress was aware of the administrative regulation a2t the time of its

review of the rules of discovery. Rothenberg v. ¥.S., 233 F. Supp.

864, 866-867 (D. Kan. 1964), aff'd., 350 F. 2d 319 (223 Cir. 1959);
7

(1658). Eez=, it is clear

see also Davis, Adninistzetive Law §5.0

that Congress refused to modify the Freesman rule dzszizz full knowledge
of its existence and meaning. . . .

For years, top adzinistrators in the Interior T:itzTtment have |

recognized the en=2rgy potential of oil shale. They c-:osalves generzted
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A review of public enaouncerents and events tiroegh

will sef the puoper factunl porspective for oil shale dev:topmen
and its potential im 1920, "Interast in the.commercial devel npaent of

0l1l shale has varied directly with the nec¥.7.r hydrocarbon fuels and

coaventional crude oil." Thozmas A, Sladek, "Recant Trends in 0il Shale
~ -

= Part 1: History, Nature, and Reserves," 17 Mineral Industries Bullarin

1, 3 (Nov. 1974). Until shortly after the discovery of oil a= Titus-

ville in 1859, the "U.S. shale oil industry. . . was a vitzal pz=t of the
tmerican economy." Id.

For half a century th ereafter, the oil shale industry lavy dorman
7 p; 3

At the beginning of the twentieth century, oil shale was regarded even
-9y the speculator only as an indication of the existence of a nearby
nil field:

;: “the tunnel stopped in shale, which is certainly what is

77 "known as oil shale, but nobobdy imagined that it contzined
oil...No tests have yet been made of the oil, but it is :
probable that a sample will be sent to som2 expert, and

Dossibly the oil may bes developed znd p ped down to tha
city before another year has passed.

Y011l Oozing from Breast of Cowenhoven Tunnel,” The Denver Times at

: 3
11 (February 7, 1902).

Yan expert operator...says he has never seen better ian-.
dications for the davelopucng of a first class field, the
shale encountered even in croppings is so tDO’OLO”ly im-
pregnated with oil that it burns readily and the indicazions
of gas are to be found everymne:e.”

0il in Rio Blanco," Id. at (May 21, 1907) Se Also, "Irrigation Project)”

JId., at 6 (May 23, 1902); "0il Exciteament in Slate Creek District,™ Id.

at 9 (Feb. 23, 1903).

3. Local neuspapers are zn inVAIuable source for d ther
the !prudent person' prior to February 25, 1920 thoughs : st~
ment-in oll shale deposits wzs mere spﬂculaulon OT was prascntly capsble
of being dcvelcped at 2 reasonzble profit. Thé impact upcn thoe beliefs N
of prudent persons can be determined freca informative stnse ments in
newspaper articles. We do not considar them for the truch of the facrs
therein asscrted, but oniy for theix impact on the pruden= mining investor.
statemancs )

Rutes 201 and $02(6), Fed.R.Cvid. permit us to take notice of
in newspaper articles without the necessity of authencicatic

2 e e e o 4 e ¢
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Geolozists rel
o0il shale decposits

gble nat profit.

Professor George,' The Pocky Mountain

- ‘

the view cf£ T

5»‘—\-—-_—1"; -~
S22 L Oa

™

"Natural 0il Running Shoxt, Buz State Shale Uill
o

The Denvar Times at & (Jan. 1, 1920).

the Gove

ramoved the pre-152

o v
papa yoy

Cc

ant stressed the

laims in existing

act that

0il shale

. cnz2 (Jan. 1, 19138);
FrzZ:ce For 800 Years,™

inevitebilizy

from the

realm of mere speculation, and gave them sufficient tresent value to

constitute-a valuable rineral deposit pursuant to 25 T.S.C.

While we agree with the Board that speculative fuzizz value

sufficient showing

mineral,"” certain (

sufficient evidence of present value.

of

or

§22 et segz.
is not &

present value to make oil shalz 2 "wvaluable

zoperently certain

) value 1

n the near future is

In the Govermzzat's encourage-

ment of early investoent in oil shale, there was no suggestion that

Ydramatic technological breakthroughs" or unexpec:ted

would be necessary in order to develop the oil shale

make them profitabl

e.

The Board also st

ated thas

"zarket changes"”

dezposits and

T

the 102 years

since enactment of the general mining law, value hzs ziwvays been

deterniined upon present fzacts, not upon possibilitiss of the futuxe.’

Winegar, 16 IBLA at 168.

—— .

y

This is incorrect in thzz tha value of ‘0il

shale deposits has always been determined in accorzdzz:ze with its

future potential.

an authority on mining

Colorado in 1932.

His

Among those early prudsant investors

law, who becana

partners included

who had been instrumentzl in the construction ol

C. EZzhuyler, Sr.,

0

5 Senator fzon

Georze A. TzIZ, an engineex
tha Tike's Peak
1 v ..




deposits. The Bureau began 2 research pro3¥r

- - r ¥z
————. ' .
public confidernce in the industrj, and () the discové:j o obundant
oil resexves in Texas, which was the sinpgle most significant factor
- ot diminished interest in 0il shale. Id.
puring Vorld Wex 11, the Uniced Srates became JOTC fupe fent ca
~ 3joported 0il. 1In response TO +his need, Congress nassad the Snychecl

Fuels Act of 1944 "which acknowledged the importamce cf &

domestic supply of Fuels and shich provic

a charter toO establish such a supply from= the domestic

the present day." Id.

Once again, the discovery of oil in the Middle East, oOn the

continentzal shelf of the United States, ond in Alaske, crushed pudlic

jnterest in oil shale until the renergy crisis” of 1973. 1Id.
In the aftermath of the fuel ezbargod, public interest in oil

emained high. Even todey,

shale and in other energy alternatives has T

when the Alaskan pipeline is nearly completed,  TepoTEs on oil shale

and synthetic fuels are given significant treatment by the press.

See, €.5., ngi1-Shale Funds Blocked," The Denver pgst 1 (Sept. 23,

1976); "Intexiox Predicts Competitive Shale,” The Rccky Mountzin News

the West," The Denver Post

27 (Sept. 13, 1976); "Colorado: TomoTIOowW,

" The Straight Cresl Jourmal 6

(Sept. 3, 1976); "is Oil Shale Dead?, 1 o

(Seﬁt. 2, 1976); "Kleppe 'Stumped’ On 0il Shale,” The Denver Tost

(Aug. 30, 1978); 13i1-Shale Loan Plan Bgck," 4. (Aug. 29, 1978);

v“poad 0il Shale Project Revived," Id. at P. 1 (Dec 1, 1976) .

rhe Federal EneTgj Adoinistration published its

In November 1974,

Fina: Task Torce Report, Project -dependence: Porential Futuse Pole
of 0il Shale: Prosnects and Constrainis. The FCA noted that esnimzatas

of oil shale resources hava greatly increased since the 1920's, and

-
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- A
that Colorado has 847 of the higherz grade ToLNIVES, whish are aTong
the fines:. and most easily mined in the warid. Id. &z 1. The

Fedzval government ouns 807 of the knowl Tesourics, alzhsugh thnare

wzre thousands of claims filed on this publis lavd pTicz =9 1920,

“hen ¢il shale was 2 locataable ~ineral uvnder th2

hd N .
at §6. Tho Report urges that the Governmeat Jease or cz.. its land
to private industry at a fair market value and in 2 =Enn=s that would
achieve efficient resouzce a]locgtian by approxiz=iing 2 czriectly
- competitive market. Beocause the governmani has rofuszd T2 lease or

sell its lend, which contains the most wvaluzble oil shzl2 resources,
private enterprises are unwilling to develop their privazely helc

deposits. Id. at 101-102:

a private developer will continue te be reluctanZ =2

develop private {ands first so loag as the DIss:

exists that at some fFuture date, as 2 resualc 02 z
public lznds, the high grade resolrces world be ble

to potential competitors 2as welil as whatever 1 o0

the pioneering company nad zlready developed. s situezion
has been assessec bY the ilational Petroleux Coun Lich

1.¢ concluded that without the availability of pus-- lzncs,
2evelopment may be limited to one or possibly &+e olamzs with
a combined production of 100,000 harrels Dp=aT day =¥ 1883,
even though the potential is probably closex to £273,000 deily

barrels. Id. at 102.

o - Even the upwardly revised cost estimates of shals oil production

(512 to $18 per harrel) indicate that shale oil coulcd 5z p-esently

coxmpetitive with oil imported from 0PEC, especially IZ world oil

prices rise. Report of the Department of the Inzerics, finingz =2n

Minerals Policy 72 (July 1976). This report.ﬁotes thz= the tima

required to determine the validity of claims filed cm rudblic lands

when oil shale was a locatezble mineral may impeds cc=2zcial develup-

T ment. Id. at 73. See Project Indenendencs, su2T2 &% 3%. The SecretaZy
of the Interior urged that 2 synthetic fuel cozmersizlization bill

rder to "encourzgs the development

o}

be passed by Congress in 1976, in

B

Sy w—



o the industry and provide an incentive for accelzrz-ad lezsing and
producticn of shale oil,” Id.
AT aboul the sazz tims, the G0 meleased a2 resors to Con.

entitled, An Evaluation =% Prozoszd

it recomxendad that the synthetic fuel co rcializatizn bill not be
passed: .

Synthetic fuels production--while

with first generacic: technologie

in that the total cost of oucput

with foreign oil. No- coes it lo

cerpared ta other technolegies, w

incremezntal price b2sis. e balie

nologies wouid receive a high priorit

research develozzanz and demonscratior i

to develo: coTe acdvanced znd efficient . pr ocuczlon tech-

: nologies, but we guestion whether assistance should be given
to commercializacion of synthetic fuels at the present time.

1. at 48,

Faced with these polarized positions, on September 23, 1978,
the House of Represeﬁtatives cefeated a proposad $4 billion loan
guarantee as an incentive to produce syathetic frel by 2 one-vote
margin. Multiple economic, gesthetic, environmental, engineering
and political uncertainties throughout the field of ensrgy ressurce
development have led to this intense divisiveness within the federal
governnent itselZ. Yet, the nation Tequires a stable, long-term
policy regarding the developzent of oil shale deposits. Such a
coherent ensrgy resource policy is especially important today, when
we have become much more relizat thzn before the “energy crisis™ of
1973 upon foreign oil, when the furure of nuclear energy remains
vnclear, and when other enerzy alternatives are technolcgically and

econonically more unrealistic thzn oil shale

R TE Y N NUOURN
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Relicrce on on? acc

of rh.e baulan Sre ion

pictu:e, a c oo ol Tta M

of the natic ro a lo At on a Z-- supply of

£.:27 from an aren of the woarld i has boen - . thosL con-

t ats state of war for cver 25

In the long run, the Unicad

wiil nzed many oraer souices of

and oil freom the aundanl Tes2EvV

be one of the altermazive source

currcent interest and involvement

Howevar, at the ,rasent time oil

many political and economic elexm

that the current efforrzs will ba

produsze 2 mzture shale oil indus
aladek, supra, at 3-4; See Hon. Wayne N. tspinall "Cil Shale Develep-
ywent Handicapped by Government Indecision ' 59 Quarzaerly of the Cclorado
School of Mines 91 (July 1984). .

i -

Because of the instability of the Governmant's &n2Tgy nolicy,

it has appeared prudent, at times, to invest in oil shzle, while
?

at other times, such investcent has appeared cerely s-eculative.

Hy

oD nEViIn

Vhile the courts cannot prevent the Governzent

energy pelicy, the courts must prevent the Governmzanz from altering
- legal standards that have been relied upon by investors for the past
half-century. )
. Since VWorld War I, prudent mining investaors and sndustrial

giants have purchased oil shale land in the reasonzilz expectation

that future profits would justify such purchases. S=z2

an unstabl

at 134-138. The Standard 0il Company of Californiz t=zzan to pucchase

e

Colorado land bearing oil shale in 1943 "for theiz cIl shale resouzces,"

which Standard considered valuable. (Deposition oI w.S. Svenson at

28). Since 1927, Texaco has acquired nearly 30,052 zzres of oil shale

1and in Colorado and Utah in the belief thar such 2o zcquisition has

been nrudenz. (Deposition of C.E. Moser at £7). Simze 1955, Mabli
P L ,

m
m
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0il Co. has acquired zbout 20,000 acres of oil sh

an option to puzchase about 12,000 other acres "in thz expactaticn oI
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16-10-122 CORPORATIONS

by the corporation by its president, a vice-president, SECrelury, e assjsty.,

seeretary, or treasurer, and verified by the officer exeentine the report, ar,

i the corporation is in the hands of a receiver o trustee, it shall be ey,

cuted on behalf of the corporation and verified by cuck reesiver or trustee,
ostery: L., 1261, ch, o, §121,

Cross-Refcroacy,

Yolse reports by directar, ofiiesr, .
agent, misdemeancr, 7 -G

16-10-122.  Filing of annual report of domestic and foreign corporations,
~—Such annual report of 2 domestic or foreign corporation shall be deliyeran
to the seeretary of state between the first dey of Janvaery and the Hin
day of 2March of cach year, except that the first annual report of a dones:.
or foreign eorporation shall be filed between the first day of January ano
the first day of March of the Year mext succecding the calendar year i
which its certificate of incorporation or its certificate of authority, as the
case may be, was issued by the secretary of state. Proof to tie satisfactioy
of the secretary of state that prior to the first day of March such report
was deposited in the United States mail in a sealeq envelope, properly ad.
dressed, with bostage prepaid, shall be deemed a compliance with thiy
requircment. If the secretary of state finds that such report conforms to tle
requircnients of this act, he shall file the same. If he finds that it does not
s0 conform, he shall promptly return the same to the corporation for any
necessary corrections, in which event the penalties hereinafter preseribed
for failure to file such report within the time hereinabove provided shall
not apply, if such report is corrected to conform to the requirements of
this act and returned to the sceretary of state in sufficient time to he filed
prior to the first day of April of the year in which it is due.

History: L. 1961, ch. 28, §122,

16-10-123. Authority of secretary of state to collect fees

The secretary of state shall charge and collect in accordanec
visions of this act

and charges,—
e with the pro-

(a) Feesfor filing documents and issuing certificates,
(b) DMiscellaneous charges.
(e) License fees.

History: 1. 1961, ch. 28, § 123,

16-10-124, Fees for filing documents and issuing certificates.—The
secretary of state shall charge and collect for:

(a) Tiling articles of Incorporation and issuing a certificate of in-
corporation, twenty-fve dollars,

(b) Tiling articles of amendment and issuing a certificate of

amend-
ment, twenty-five dollars.

(¢) Tiling restated ariicles of Incorporation, and issuing 2 certificate,
twenty-five dollars. ‘

(d) TFiling articles of merger or consolid
of merger or consolidation, twenty-five dollars.

184

ation and issuing a certificate
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16-10-125 CORPORATIONS

16-10.125. Dliscellaneous charges.—The scerclary of stae ~lall charg,
ard ~ollect:

(a) Yor furnishang a certified copy of any docamzin:i, tstrument, er
paper relating to a corporation, thirty-fve ecents per j.ogc and one dollar
for the certificate and aflixing the seal thereto.

(L) At the time of any service of process on hinm as rasident agent or
a corporation, five dollars, which amount may be rezevered as taxuble
cosis by the party to the suit or action causing such s.rvice to be mad.
if such party prevails in the suit or action.

History: L. 1961, ch. 28, § 125.

16-10-126. License fees payable by domestic corporz:izns.—The secre.
tary of state shall charge aud colleect from each domesiiz corporation li-
cense fees, based upon the number of shares which it ! Lave authority
to issue or the increase in the number of shares which it wiil kave authority
to issue, at the time of:

(a) TFiling articles of incorporation;

(b) Filing articles of amendment inereasing the number of authorized
shares; and

(¢) Tiling articles of merger or consolidation increasing the number
of authorized shares which the surviving or new corporation, if a domestiv
corporation, will have authority to issue above the aggrzgzate number of
shares which the constituent domestic corporations and coxnstituent foreign
corporations authorized to transact business in this state had authority to
issue.

License fees shall be at the rate of one-twentieth of onz per cent of
the dollar value of the total awuthorized shares except that {1) no fee due
at the time of filing articles of incorporation shall be l2ss than $25 and
(ii) no fee shall be more than $500. For purposcs only o eomputing fees
under this section, the dollar value of cach authorized share Laviug a par
value shall be equal to such par value and the dollar valuz o each author-
ized share having no par value shall be equal to $1.00.

The license fees payable on an increase in the pumder of authorized
shares shall be imposed only on the inereased number of shares, and the
number of previously authorized shaves shall be taken into account in
determining the rate applicable to the increased number of authorized
shares. Total license fees for previously authorized sharces together with
the increased number of shares shall not exceed $500.

History: L. 1961, ch. 28, §126; 1971, prior value from “310.7527 to “31.007; in the
ch. 22, § 10. Iast paragraph, a “and the number
of * * * author " =¢s? to the iirst

Compiler's Notes. sentence and o : second sentence,
The 1671 amendment, in the next to last  limiting total heonse 2.5

paragraph, substituted the provisions of ;
“€1)” and (i) for “no fee shall be lesy Cross-Leference.
than $05 00 nor more than $1,000.00" and FAfect of 1971 amen lrmient, 16-10-144,

reduced the value for shares having no

16.10.127. License fees payable by foreign corporaticns.—The secre-
tary of state shall charge and colleet from each forelzn esrporation li-

186
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Mar, 1374

UNITED STATES GOVERM

P -
v ~
NT Attachment 1 A /f?
e DEPARTMENT OF THE INTERIOR &;%7V‘ .
Memorandum BUREAU OF LAND MANAGEMENT N REPLY REFER TO:
‘, Utah State Office 3870
(U-942)
P, le
To : District Manager, Vernal Datetyer 1 b %77
FroM : State Director, Utah
SUBJECT : United States of America v. Paul M. Koenigsmark, et a].,

Utah Contest Nos.‘]0706

10707 and 10708

Attached for your information is a copy of the order continuing the

hearing in the above matter.

This hearing has been continued until

final resolution of the State Selection Litigation mentioned in the

order.

-

‘Enclosure

u /w/f 7/74”/""\7//

EMPLOYEE Aclisn tnitisl /7 into.
Dicl M3e, P sl
~ -

AS 11677

REFTIVED
BRL6TY

WHITE RIVER
SHALE PROJECT
&f.:uai, ""‘9}

SEND.
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SNV outin :
) ;?_5"1“.:;;. ;:\;- United States Department of the Intcx e g_
g a 7
};?8"5’? Y, / OFFICE OF HEARINGS AND APPEALS rhghon AL
. 1 S
N o .x_,/ Hearings Division f;'gczng?e -t
FEB l 6 18977 . 6432 Pcderal Building Staten —
" Salt Lake City, Utah §4138 Pendargyrass .
RESIONAL SOLICITOR (Phonc: B01-524-5344) helscn -
Sgt-} Lake City, Ulah : Sm‘ith"' . '
| i February 15, 1977 _—
P

. | : File:

ORDER

.0

'} UNITED STATES OF .AMERICA, UTAH 10706
Involving the Omega Claims
1-4, 6, 8-15, located ln

Sec. 1: alla Sec. 2: Lot 7;
Sec. 11: NW Sec. 12: all;
Sec. 14: NE4' Sec. 19; Lots
4, E2sw; T. 10 S., R. 24 E.,
s.5L.M., Uintah County, Utah.

Contestant
V.

PAUL M. KOENIGSMARK;

EUGENE D. BARRON: ‘
STERLING P. BARRON, II;

and PEGGY K. STOLBERG

(a/k/a MARGARET KATHERINE
STOLBERG, Executrix of the
Estate of HELEN D. KOHLBBRG,
deceased, and sole surviving
heir of HELEN D. KOHLBERG) , -

Contestees

UNITED STATES OF AMERICA, UTAH 10707

Involving the Ignacio Placer
Mining Claims 17-19, 29,
69-76, 78, 79, 83, 109-132,
located in Sec. 5: Lots 1,
2, s2nEé4, s?; sec. 8: NEY;

Contestant

Ve

PAUL M. KOENIGSMARK,

Sec. 20: Sz; Sec. 21: SW
Secs. 28-33: all; T. 10 S.,
R. 25 E., S.L.M., Uintah
County, Utah.

Contestee

WE 60 e 00 90 #1 00 90 9% SF sy ¢ 49 U9 00 00 00 20 09 4% OF 8¢ v 0% 4% V0 ot "¢ 26 0¢ SO 5 00 0

Sec. 18: all; Sec. 19: a}l"




" John C. Beaslin, Esq.

(m * (" . .

UNITED STATES OF AMERICA, UTAH 10708 -

-

Involving the Shale Placer

Contestant
Mining Claims Kos. 1-6,

Ve
jocated in Sec. l: all;

PAUL M. KOENIGSMARK, Sec. 2: Lot 7; All of"'

Contestece 24; Sec. 25: wzwz; All of

35; n. lo S., R. 24 Eo' A
S.L.M., Uintah County, Utah.

Q0 % 4% 90 ¥ 9% GO P C¢ v W0 o

Hearing Continued -

-

On February 14, 1977, a hearing was held on the contestant’s
motion to continue the hearing scheduled for February 24,

' 1977. Everyone shown on the distribution list at the end

" of this order appeared at the hearing with the exception of

The State of Utah withdrew its objection
to the contestant's motion for :a continuance. No other
objections have been made to the requested continuance.:

 The motion is granted. The hearing will be continued to a
date subsequent to the decision of the Tenth Circuit Court
' of Appeals in State of Utah v. Kleppe, usSDC-Utah, C-74-64.

Q&Q& . \M:;L&.

Robert W. Mesch
y Administrative Law Judge

See page 3 for distribution

9-60, 65-96, 99-124, 129-140;

Secs. 3-15; All of Secs. 17-

Secs. 26-31; All of Secs, 33~ .-




paul M. Koenigsmark et al.
UTAH 10706, 10707, 10708

Distribution:

Reid W. Nielson
Regional Solicitorx

'y. S. Department of the Interioxr
6201 Federal Building -
_salt Lake city, Utah 84138

|
|
|

[chresenting contestant]

paul E. Reimann, Esqg.
Assistant Attoxrney General
236 State Capitol Building

. Salt Lake Ccity, Utah 84114

[Representing State of uytah]

pallin W. Jensen, Esg.
Assistant Attorxney General
442 State Capitol Building
salt Lake City, Uytah 84114
[Representing State of Utahl]

Richard L. Dewsnup, Esq.

Sspecial Assistant nttorney General
442 State Capitol Building

salt Lake City, Utah 84114
[Representing State.of Utah]

Wwilliam T. Thurman, Esq.

500 Kennecott Building

salt Lake City, Utah 34133

[Representing Eugene D. Barron, - ,
Sterling P. Barron II, and

Peggy K. Stolberg]

John C. Beaslin, Esg. )
Beaslin, Nygaard, Coke & vincent
185 North Vernal Ave., Suite 1
vernal, Utah 84078

[Representing Paul M. Koenigsmark]

Robert P. Hill, Esq.

Ray, Quinney & Nebekerxr

400 Deseret Building

salt Lake City, Utah 84111
[Representing Sunoco Energy
Developmenkt Co., Sohio Petroleum
Co., Phillips Petroleum Co., and
Vhite River Shale 0Oil Corp.]




OFFICE OF THE SOLICITOR R
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February 18, 1977 S
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Memorandum ~ At o -
' patend Z =
To: State Director, Utah, BLM, SLCU TSR g EX
' . Ef;f =3
"From: Regional Solicitoxr, SLCU <=7 = NI
= » My
<3 -
Subject: United States v. Paul M. Koenigsmark, ¥t al.,2
Utah 10706, 10707, 10708

s/

B e e

Enclosed for your information and files is a copy of

Order dated February 15, 1977, continuing the hearing

without date in the above-subject matter.

Enclosure

RWN: sm

ID W. TIELSEN

Regional Solicitor
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3 : ) IN THE UNITED STATES DISTRICT ‘COURT i
e FOR THE DISTRICT OF c:::;:no R

REE ;LL?.{

SHETL OIL COMPANY and D.A. SHALE, ) _
INc., .) S

.;'; . 3
: Plaintiffs, ) Civil Action No. 74—?—739 —
b . ) —=
. Vvs. . ) : ) ORDER GRANTING SI:T‘*CT-\RY JuD HENTC

i ) FOR PLAINTIFFS —_—

4 : TQOﬂnS S. KLEPPL, Secrehary of ) . —
" .. the Interiror, e ; oo ) . - —
| I } * pefendants. ) ’ e . ——

. - - - - N . . N . U—nhu‘--

: : - . THIS MATTER is before the Court on cross-motioms for summary s -

1 - . judgment. This case is another installment of the long-enduring and
- multi-faceted litigation over oil shale, a.mineral principally
5 - located 1n the Western states. For the ten year hictory of oil shale

- litigation, see The 01l Shale Ccru v. Udall, 261 F. Supp 954 (D.

Colo. 1966), aff'd, 405 F. 2d 759 (10th Cir. 1969}, rev'd sub nec.,

. Hickel v. 0il Shale Corp., 400 U.S. 48 (1970), ccnformeé to, Tha

3

011l Shale Coro. Vv. Mortom, 370 F. Supp. 108 (D. Colo. 1973), remande

Sept. 22, 1975 (10th Cir.), cert. denied,” The 0il Shale Cora. v.

~Klenge, No. 75-1436 (Jume 21, 1376), dec'n pending, No. 86°O (D.Colo. ).
* In the instant litigationm, Plaintiffs seek judicial review of a
decision of the Board of Land Appeals in the Denar'm.nt of Intericr,

thited States v. Trank ¥. Winegar, et al., IBL& 70-549, June 28, 1974,

. reposted at 16 IBLA 112, 81 I.D. 370 (hereinafcer ¥Winezar), in which

growad that these claims did not constitute discoveries of a valuable’

Y
)
)
Q
:: . plaintiffs’ oil shale placer mining claims were held invalid on zhe
- T ————
N

) mineral depcsit.pursuan: to 30 T.S5.C. §22 et sac. We have revieved

the VWinezar decisio1 the volumincus briefs, the exrensive administza-

»

tive record, and have undertazken our own lndepend.nt reseazch. Plaintifls

}otion for Surmmary Judgment is GRALTLD.

1. Other oil chale cases have recently bcen before this Court.
Unirted Srtates v. Ezxton 0il Co . C-4139 (Corplaing £iled July 11, 1972); Y.

fionil Ol & Famxcw Oil Uo. C-4135 (Settled fov. 1, 197G); ~merada Hess

" Corp. v. lMorton, C-4361 (Ccmpluint filed gcptcmbcr 26, 1972




Yhe factual background of this licigatioﬁ is set out in detail
| .. 3n Winegar. The six oil shale placer mining claims in dispute,
"~ Pountain Boy Nos. 6 and 7 and Harold Shovp Nos. 1, 2, 3, and 4, were
f " ipcated in 1917 under the Act of May 10, 1872, 30 uU.s.C. §22 ggjﬁgg.:'
_ -The Mineral Lands Leasing Act, 30 U.S.C. § 181.55 gég., subsequently ;

withdrew o0il shale from location but preserved "walid claims existent

i o ?abruary 25, 1920, and thereafter maintained in .compliance with the
- 1=w under which initiated, which clains may be perfected under such
°° 1laws, inclﬁdiné discovery.” 30 U.S.C.;§l93. By vdarious mesne con-

|

1 .

; wveyances, the plaintiffs acquired title to the claims.

: ‘The instant controversy began on September 8, 1964, when the
1
i

Manager, Colorado Land 0Zfice, Bureau of Land Management, issued -
' complaints on behalf of the United States alleging the imvalidity

—-—— -
" ©f the claims dve to a failure to discover a valuable mineral deposit.

Y

'The traditicnal standard for determininmg that a valuable mineral

deposit had been discovered is whether or not a prudent person would

e el

be iustified in believing the deposit could be developed, extracted,

; = .
4 ‘ ~ and marketed at a reasonable profit. ' Freeman v. Summars, 52 L.D. 201

. (1927) (hereinafter Freepan), held that present developaent and

marketability at a reasonable prefit is not necessarv for deposits

-of 0il shale. Rather, the claimant must only estzblish that the oil

shale deposits constitute a valuable resource fg: future use and
‘developmant. _
Administrative Law Judge Dent D. Dalby found that the claiman:;
. @id not meet the standard mining law test for a valuable resource.

Xf he had been ruling as a matter of first icpression, he would have ~




? ‘

‘Mining Claims on Ua Ub 0il Shale Land.

February 15, 1977 - United States of America contestants
V.S. Paul M. Koenigsmark and others, contestee.

The govrnment asked for a continuance until the  10th
District Court of Appeals decision on the Utah v.s. Kleppe
was issued.

These claims cover practically all the Ua Ub tracts.

The State of Utah withdrew its objection to the contin-
uance. :

This action continues the cloud on the state and Federal
title to the Ua-Ub leased land. (Evidently the B.L.M. did
not want to clear the title for the state selection).

White River Shale Companies must sue the Federal Govern-
ment for a continuance or lose the right to recover the pay-
ments etc. made in good faith on the federal lease or pay an
additional payment on a clouded title.

The state and the federal government have been notified.

Mitchell Melich will file the suit in 10th District
Court in Salt Lake City.

The case must be filed before August 1, as that is the
latest date an application for an additional one year exten-
sion of their leases can be filed.

The original basis for an extension have not changed,
but politically the mining supervisors office feel he can
not recommend an extension of the lease terms.



